Introduction
'It is widely recognised that, in this area, the law as it now stands is unsystematic and full of glaring gaps '. (Mental Incapacity, Law Commission, 1995) 1 Despite the general agreement with the Law Commission's assessment of the failings of the current system for decision-making on behalf of people who lack the capacity to make decisions for themselves, the steps towards achieving comprehensive reform, as recommended in its report, Mental Incapacity, has been a protracted process. Mental Incapacity was followed, two years later, by a consultation paper -Who Decides? Making Decisions on Behalf of Mentally Incapacitated People 2 -in which the Government sought views on the Law Commission's recommendations for reform. In October 1999, the Lord Chancellor's Department published Making Decisions 3 , which set out the Government's proposal for reform, 'in the light of the responses to the consultation paper Who Decides'.
No clear timescale was given for the reforms, with Making Decisions stating that they could only be taken forward 'when Parliamentary time allows'. However, in June of last year the reform process moved to a significant stage with the publication of the Government's draft Mental Incapacity Bill ('the Draft Bill'). This set out proposals to reform the law:
'in order to improve and clarify the decision making process for those aged 16 and over who are unable to make decisions for themselves.' 4 Thus provisions set out in the Draft Bill are based on the Law Commission's recommendations. However, not all the recommendations included in Mental Incapacity have been followed. For example, the Government decided not to take forward the proposals relating to the public law protection of vulnerable people.
The Draft Bill was considered by the Joint Committee on the Draft Mental Incapacity Bill (the Joint Committee) which published its report in November 2003 5 . The Joint Committee stressed the enormity of the task it was expected to meet -in just over two months, providing detailed scrutiny of a draft Bill which was 'the product of an extensive consultation stretching back to 1989'. Despite making nearly one hundred recommendations in relation to the Draft Bill, the Joint Committee concluded that there is a clear need for the Bill and supported, 'on the whole', the principles and general direction of the draft Bill. The recommendations include the need for guiding principles to be set out in the Bill 6 ; greater clarity in relation to the scope of powers under the Bill 7 ; the grey areas between the draft Bill and the present Mental Health Act 1983 (particularly the 'Bournewood gap' 8 ) to be addressed 9 and the title of the Bill to be changed to 'the Mental Capacity Bill' to reflect more accurately the purpose of the Bill which is to recognise and give effect to the right to make decisions and remove the pejorative associated with incapacity 10 .
While acknowledging the amount of work involved in addressing their recommendations, 
Overview of the Proposals
The Draft Bill includes both informal and formal mechanisms for making decisions on behalf of people who lack capacity to make such decisions for themselves: The Draft Bill sets out a range of decisions that cannot be made on behalf of others. These include consent to marriage, consent to have sexual relations and a decision on voting at an election for any public office. The 'impairment' or 'disturbance' can be permanent or temporary. Furthermore, individuals are assumed to have the capacity to make their own decisions unless it is established otherwise.
The Draft Bill sets out the test for capacity, stating that individuals will be regarded as unable to make a decision if they are unable:
q to understand the information relevant to the decision, q to retain the information relevant to the decision q to use the information relevant to the decision as part of the process of making the decision, or q to communicate the decision (whether by talking, using sign language or any other means).
Assessment of Capacity
Although the assessment on whether a person has, or lacks capacity, is key to the proposed legislation, the process of assessing capacity is not included in the Draft Bill. This omission is considered to be a major gap by the Mental Health Foundation (MHF) given the potentially far reaching and significant consequences of a finding of 'incapacity' -a concern shared by the MDA 17 . The MHF acknowledges that it will not be possible to set out detailed provision for the procedures for assessing capacity given that such assessments will be required in relation to a wide In considering the assessment of an individual's capacity to make a particular decision the Joint Committee commented that whoever assesses capacity must be prepared to justify their findings and if this gives rise to a dispute it will be a question for the Court of Protection to decide. The Joint Committee concluded that given the diverse range of situations covered by the proposed statutory framework for decision-making the processes and requirements relating to assessment of capacity would be better dealt with in the Codes of Practice 19 .
b. Best Interests
Anything done for, and any decision made on behalf of, a person without capacity under this legislation should be done or made in the 'best interests' of that person. The Explanatory Note to the Bill states:
'The concept of acting in the best interests of a person who lacks capacity already exists in the common law. The Bill will enshrine this principle in statute as the overriding principle that must guide all decisions made on behalf of someone lacking capacity.'
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The Draft Bill sets out a checklist of factors which those making decisions are expected to 'work their way through when considering what is in the best interests of the person concerned' 21 . The matters to be considered include:
q whether the person is likely to have capacity in relation to the matter in question in the future;
q the need to permit and encourage the person to participate, or to improve his ability to participate, as fully as possible in any act done for and any decision affecting him;
q 'so far as ascertainable', the person's past and present wishes and feelings.
If it is practicable and appropriate, the following individuals should be consulted about the person's past and present wishes and feelings as well as the factors the person would consider if he or she were able to do so:
q anyone named by the person concerned as someone to be consulted on the particular issue q any person engaged in caring for the person concerned or is interested in the person's welfare q any donee of a lasting power of attorney (see below) granted by the person concerned The Draft Bill states that consideration must also be given to whether the purpose for which any act or decision is needed can be as effectively achieved in a way which is less restrictive of the person's freedom of action.
Best Interests and Advocacy
In determining what is in the best interests of the individual, it is vital that the focus is on the wishes and feelings of the person concerned, not what the consultees think the person concerned should think and feel. This is an area in which it will be crucial for individuals to be supported by advocates so that they can participate 'as fully as possible' in decisions affecting them.
Despite the important role that advocates have the potential to play in the implementation of the mental incapacity legislation (such as assisting those whose capacity is being assessed and supporting the participation of individuals in the decision making process) advocacy is not referred to in the Draft Bill. The MDA has called for the legislation to include a 'right to access to independent advocacy when formal powers are applied for' and a duty on the relevant Secretary of State 'to provide sufficient advocacy services to deliver this' 22 .
The Joint Committee agreed that independent advocacy services play an essential role in assisting people who lack capacity. However, the Joint Committee felt that it would be inappropriate to recommend that resources be committed to provide a statutory right to advocacy and therefore recommended that provisions of the Bill should empower the relevant Ministers to arrange:
'to such extent as considered necessary to meet all reasonable requirements, for the provision of independent advocacy services to incapacitated adults affected by the Bill's provisions'.
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c. Informal decision making: the General Authority
Clause 6 provides for the 'general authority'. This is a key provision of the Draft Bill. It permits a person to 'do an act when providing any form of care for another person' where the person providing the care reasonably believes the other person lacks capacity in relation to the matter in question and 'in all the circumstances it is reasonable for the person to do the act'. 
i. The Lasting Power of Attorney (LPA)
The Lasting Power of Attorney (LPA) will enable an individual (the donor) to appoint another person (the donee) to act on the donor's behalf if s/he should lose capacity in the future. LPAs can cover personal welfare (including healthcare) and/or property and financial affairs. Both the person who executes the LPA and the donee of the LPA must have reached the age of eighteen. The LPA must be executed in the prescribed form and in accordance with the provisions set out in the Draft Bill 30 . Clause 4 makes clear that a person acting under the powers of the LPA is under a duty to act in the best interests of the donor.
LPAs clearly offer an important means of enabling individuals to choose who they would want to make welfare and/or financial decisions on their behalf, if they should lose the capacity to make such decisions themselves. Thus these powers have been widely welcomed in principle. However, the provisions as drafted raise a number of concerns.
For example, while Clause 10(4) makes clear that a LPA does not authorise an attorney to give or refuse consent to treatment unless the donor lacks capacity to make such treatment decisions, this does not appear to be the case for other matters. The Explanatory Notes state that a LPA can, in certain circumstances, operate as an 'ordinary' power of attorney when the donor has full mental capacity 31 but do not explain in what circumstances this will apply.
The Royal College of Psychiatrists points out that the registration of an LPA 'appears to be an "all or nothing" event' with the loss of capacity of the donor of the LPA in one area leading to the registration of the LPA, thus giving the attorney wide powers of decision making 32 .
ii. A new Court of Protection
The new Court of Protection will have authority for all areas of decision-making for adults who lack capacity, including the power to make declarations in relation to individuals' capacity to make certain decisions. The Court will also be able to appoint deputies to make decisions on both welfare (including healthcare) decisions and financial matters.
Thus the two existing and separate jurisdictions in relation to decision making on behalf of people who lack capacity (the current Court of Protection in relation to financial matters and the High Court's inherent jurisdiction, in relation to other decisions) will be merged. The Explanatory Note states that by creating such a new specialised Court of Protection, with authority over all areas of decision-making for adults who lack capacity it will be possible to build and maintain expertise in matters relating to adults who lack capacity. It will have a supervisory role in relation to all decision-making mechanisms under the legislation: 
iii. Court of Protection appointed deputies
Where individuals lack capacity in relation to matters concerning their personal welfare and/or property and affairs, the Court of Protection may appoint a person (a 'deputy') to make decision on their behalf in relation to such matters. When deciding whether the appointment of a deputy is in the person's best interest the Court must have regard to (in addition to the general issues under the 'best interests' provision discussed above) the following matters:
q A decision by the court is to be preferred to the appointment of a deputy to make a decision, and q The powers conferred on a deputy should be as limited in scope and duration as possible.
As with the general authority and the LPA, there is a lack of clarity on the scope of the court appointed deputies. For example, it would seem that deputies will have the power to consent to the withdrawal of treatment.
iv. Advance Decisions to Refuse Treatment
Where a person makes a valid advance refusal of treatment this must be upheld if at a later date the person no longer has the capacity to make such decisions. Thus an advance refusal of treatment will have the same effect as if the person had retained the capacity to make such decisions. The Draft Bill provides that it will be a criminal offence for a person 'with intent to deceive' to conceal or destroy another person's advance written advance refusal.
The inclusion of advance directives has been widely welcomed. However many organisations have highlighted the importance of giving legal recognition to the use of advance statements in ensuring that individuals have the opportunity of setting out their preferences on personal welfare issues 33 page 13 34 Paragraph 3.8
The Aftermath of Bournewood: Interrelationship between the Draft Mental Incapacity Bill and Mental Health Legislation
The proposals in the Draft Bill raise a number of questions in relation to the adequacy of the safeguards for people who lack capacity and need treatment for their mental disorder.
Bournewood
The House of Lords' decision in 'Bournewood' 36 -that people who lack capacity to consent to their admission for treatment for mental disorder, but do not object, can be admitted into hospital informally i.e. without the need to detain them under the Mental Health Act 1983 (the MHA 1983) raised serious concerns about the lack of safeguards for such individuals. This was described by Lord Steyn, one of the law lords as leaving 'an indefensible gap in our mental health law'. Having referred to the safeguards that are only available to individuals who are detained under the MHA 1983, such as clear procedures for detention, a review of that detention and independent scrutiny of the decision to give treatment without consent, Lord Steyn then stressed the need to provide similar protection to people without capacity who are admitted to hospital informally: The Law Commission considered that individuals admitted to hospital under such orders would be in exactly the same position as anyone admitted under the civil procedures of the MHA 1983, save that the right to apply to a Mental Health Review Tribunal would not arise in the first period of detention 39 .
However, these proposals were not included in Making Decisions (although no explanation was given for this decision). Similarly, the Government has decided not to take forward the Law Commission's recommendations in relation to the treatment for mental disorder for people who lack capacity to make treatment decisions. The Law Commission had recommended that the safeguards set out in the MHA 1983 in relation to the administration of medication or electroconvulsive treatment (ECT) 40 should apply to all people who lack capacity to consent to such treatment, whether or not they are detained under the Act. Under such proposals individuals incapable of consenting to medication or ECT could only be treated if an independent medical practitioner authorises such treatment.
The Draft Mental Health Bill
The Draft Mental Health Bill, published in June 2002, includes some safeguards (such as the right to apply to the Mental Health Tribunal to be discharged) for those individuals who are informally admitted to hospital for treatment for their mental disorder. The Explanatory Note to the Bill states:
'Incapacitated patients who do not resist treatment will continue to be treated informally under common law to avoid inappropriate use of compulsion and the stigma associated with it, but the Bill will introduce a range of safeguards to guard against possible inappropriate treatment or detention.' 41 However, these provisions are limited in scope as they only apply to adults without capacity who are receiving treatment for their mental disorder in hospital, whereas the Law Commission's proposals in relation to treatment for mental disorder would have applied to all individuals who lacked capacity to consent and were receiving such treatment.
Treatment for Mental Disorder and the Draft Bill
The Draft Bill makes no provision for the treatment of mental disorder. Thus it would seem that such treatment, including electroconvulsive treatment (ECT) may be given to individuals who lack capacity to consent under the general authority -without any independent scrutiny or review 42 .
Clause 27 states that there is no authority to give, or consent to a 'patient' being given, treatment for mental disorder 'if the giving of the treatment to the patient is regulated by Part 4 of the 
Detention and the Use of Force under the Draft Bill
Both the general authority and the LPA permit the use of force to 'secure the doing of an act' which a person resists and the restriction of a person's 'liberty of movement', whether or not the person resists, if it is believed that the action is necessary in order to 'avert a substantial risk of significant harm' to the person without capacity.
The scope of such powers are unclear. Potentially, it would seem that these powers could be used to require a person to be admitted into hospital for treatment for mental disorder. Thus, it is not clear how these powers relate either to the House of Lords' decision in Bournewood or the compulsory powers under the MHA 1983. Do these powers override the Bournewood judgment that individuals could be informally admitted to hospital for treatment for their mental disorder only if they do not resist, by permitting the informal admission of individuals, whether or not they resist? Presumably this is not the intention of the Draft Bill and in such cases the MHA 1983 should be used, if the criteria are met. However, there is no indication in the Draft Bill or the Explanatory Notes that these provisions may overlap with the MHA and therefore no guidance is given on how professionals are to decide on which legislative procedures are to be followed, in which set of circumstances.
Conclusion
While the general consensus is that legislation to provide a clear and comprehensive framework for decision-making on behalf of people who lack capacity is urgently required, the Draft Bill requires substantial amendments if this is to be achieved. Under the current proposals the decision-making powers lack clarity. In particular the general authority is far too wide and is open to abuse. Furthermore, the relationship between the proposals, the MHA 1983 and the provisions in the Draft Mental Health Bill must be clarified. It is hoped that in addition to addressing these issues, the Government will also consider how the legislation can place a greater focus on enabling individuals to make decisions for themselves, wherever possible, for example by providing a right to advocacy.
